PIE AT TORNEY (FHNIZIRAT,
O THEXAS

AUSTIN, TixAs

ATTORNEY CVEN®MLAL

Hon. L. L. Gexen
County Attoruney
Limestone County
?msbeck, Texas

Deay 8ir; Attention of Mr. J. B. Engledovw

Opinion No. 0-1452
Re; Fees of 2 constadble in examining
trials in Limestone County.

' Your request for our opinion of the guestions
28 are herein stated has been received by this department.

Your letter reads in part as follows;

"Limestone County has & population of
39,497 according to the 1930 Federel Census.
A total of 4,059 votes were ¢ast in Limestone
County at the 1936 presidential election.

’I desire your advice on the follewving
questions;

*"1. To vhat fees is & constable of this
county entitled for serviges rendered in son-
nection with an examining trialt

2. V¥What charge should a econstable ef
this gsounty make for mileage traveled in
executing a varrant of srrest vithin the gounty
in connection with an examining trial?

*3. What charge skould a sonstable of
this county meke for mileage traveled in going
after and conveying to this gounty for his
em.‘;;%ga trial s prisoner arrested in another
eoun '

Article _1020,. Code o!' Criminzl Procedure, reads
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in part as follows;

®eeee Sheriffs and eonstables servi
process and attending any examining court in
the exanination of any felony case, shall be
entitled to such feens as are fixed by lav for
similar services in misdemeanor cases in
County Court to be pai.d'b{ the Btate, not to
exceed Four and no 100 {$3.00) Dollars in
one case, and mileage actually and nmecessarily
traveled in going to the place of arrest, and
for conveying the prisoner or prisoners
iau a8 provided in Articles 1020 and 1030,

of Criminal Procedure, as the facts mey
be, but no mileage whatever shall dbe paid for
summoning or attaching witnesses in county
vhere case is pending. Provided no sherifr
@ constable shall receive from the State any
sdditional mileage for any subsequent arrest
of & defendant in the same esse, or in any
other oase in an examining eourt er in any
district court based upon the same charge or
upon the same ¢riminal agt, or growing out of
the same criminal trensagtion, whether the
arrest 1s made with or without a varraent, or
before or after indictment, and in mo event
shall he be slloved to dupiicate his fees for
mileage for making arrests, with or without
varrent, or when two er more warrants of arrest
or capiases are served or could have been serv-
ed on the sane defendant on any one day,

. Yeess The fees mentioned in this Article
shall become due and payable only after the
indictment of the dor_cng.nt for an offense
based upon or groving out of the charge filed
in the examining court and upon an itemized
account, sworn to by the officers olaiming
such fees, approved by the Judge of the District

Court, ceen

"Only one fee shall be allowed to any
officer mentioned herein for services rendered
in an examining trisl, though more than me
Gefendant 18 joined in the ¢omplaint, or a-
severence is « Vhen defendants are pro-
geeded againat separetely, who ecould have been
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proceeded inst jointly, dut one fee shall
be allowed all cases t could have deen
80 joined. ¥No wmore than one fee shall be
allowed to any officer where more then one
case is filed against the same defendant for
offenses growing out of the same oriminal

- act or transaction. %The acoount of the officer
and the spprovil of the District Judge must
affirmatively shov that the provisions of this
Article have been somplied with.*

' There was more than three thousand (3,000)
yotes cast at the last preceding presidential cicction
in Limestone County; however, said county had a popula-
tion of less than forty thouszand iphaditants as shown

the preceding Federal Census. ZTherefore, Article

30, Code of Griminal Procedure, regarding fees of the
sheriff or eonstable » yould be applicable to Limestone
County 80 far as it relates to the gonstable's compensa-~
tion For mileage traveled in going to the place of
arrest and eonveying the prisoner or prisoners to jall,

o Article 1030, Code of Criminel Procedure, resds
in part as follows; :

A *In each eounty where there have been
¢ast at the preceding presidential election
less than 3,000 votes, the sheriff or consta-
ble shall receive the following fees when the

. eharge is & felony:

"1, For exscuting eszch warrant of arrest
or capiss, or for making arrest vithout warrant,
when authorized by lav, the sum of one dol!ue-&
and Pive eents for each mile actually travel
in going to the place of arrest, and for eonvey-
ing the prisonex or prisoners to jail, mileage,
28 provided for in subdivision & shall be allow-
. ¢d; provided, that in eounties that have a popula-
- tion of less than forty thousand inhabitants, as -
shown by the preceding Federel Census, the follovw-
ing fees shall applys For executing each varrant
of arrest or capiss, or for making arrest without
varrant, when authorized by lav, three dollars '
and fifteen cents for each mile actuslly and
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necessarily traveled in going to place cf
arrest, and for conveying prisoners to ian,
milesge B8 provided for in subdivision
shall be alloved; and ane d4ollay shall de
sllowed for the approval of a bond,

.....
"k, PFor removing a prisoner, for each

mile going and eoming, including guards and
all other expenses, when traveling by reil-~

road, ten ¢ents; vhen traveling otherviee
than ra , Tifteen cents; provided,
that more than one prisoner is removed

at the same time, in addition to the forego-
ing, he shall oniy be alloved ten cents &
mile for each additional priscner.”

It has been the departmental ruling of the Comp-
troller's office that Article 1030, Code of Criminal Proce-
dure, applies to 2ll counties regardlese of the votes cast
at Xhe preceding presidential election when such counties
have & population of less than foriy thousand ivhabitants
as shown by the preceding Federal Census.

Article 1065, Code of Criminal Procedure, pro-
vides definite fees for certain services performed by the
sheriff or other peace officer performing the same services
in misdemeanor cases, '

- Article 1020, Code of Criminal Procedure, supre,
specifically provides &mt the sheriff and constable serving
process and attending examining court in the examination
of any felony case, shall be entitled to such fees as fixed
by 1:: for similar services in mizdemeanocr cases in gounty
court. :

In viev of the foregoing statutes, you are re-
spectfully advised that 1t is the opinion of this depart-
ment that all items of costs for services rendered by a
eonstable of Limestone County in connegfion with examining
trial except charges for mileage treveled in going to the
place of arrest and gonveying the prisoner or prisoners

to jail, the terms of Article 1065, Code of Criminal Proce-
dure will apply, provided such officer's charge for these
particular items of service does not exceed $4,00 in any
one oALBe.

You are further advised that im addition to the
above mentioned fees when &n arrest is made in the county
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the eonstadble is entitled to fifteen cents per mils for
sach mile actually and mecessarily treveled in going %o
the place of arrest and ton oents per mile treveled in-
souveying such prisoner to jail when traveling by reil-
road; vhen traveling rvise than by reilroad, fifr-
$een sentsa; ided, that when more than one prisoner

is removed at the same time, uwzunumtormiu,

tional mu:’: sonveyed to jail en the same trip.

In ansver $o third questien, it 1s eur epin-
isn that where 2 constable goes after a soner arrested
under 2n exanmining eourt varrant in anmo sounty and
sonveys such priscner beck to Limestone Ceunty for his
axmmining trial, the eonstable is entitled to ten sents
mile for each mile geing and eoming, vhen traveling
By railrond, oy fifteen sents prmc"or each mile going
and eoming vhen trawling othervise than by reilroad, and
when more than one person is gsonveyed and moved at the
same time, the eonstadle shall be alleved $en sents 2
nile for each additienal priscner, such additional mileage-
$0 bs somputed o2 the basis of distance traveled in re

ing with such prisoner, |
S Mmmtmrmgommx ansvers your
ingquiry, ve remain | ' 7 o
| . Yours very truly
ATTORNEY GEMERAL OF TEXAS

By /a/ Ardell Willimes
: Axrdell ¥Williams
Assistant

AV3AV mo

APPROVED OCT 11, 1939
/a/ BOEERT X, XEPXE
Acting Attormey General of Texas
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